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A punch could lead to liability headache | Jasmine
Daya
By Jasmine Daya

Law360 Canada (November 6, 2024, 2:00 PM EST) -- A few years ago, I
received a phone call from my security alarm company advising that the
alarm was going off at Pravda Vodka Bar, an iconic downtown Toronto
nightclub that I had purchased in 2020.

I immediately opened the security camera app on my phone, each second
of load time feeling like an eternity. I feared what I would see. We had
security guards present during open hours but not while we were closed
and not during lockdown. Since the pandemic, the increase in crime
warrants increased security for small businesses but financial resources
preclude it. Times are tough.

Pravda housed over 100 vodkas from around the world in the large, lit-up,
glass-enclosed walk-in freezer where many in the city experienced
“tastings,” in addition to two large fully stocked bars and an abundance of
liquor stored in almost every locked cabinet as well as the good stuff in my back office. There was
less cash coming in due to an increase in cashless transactions since the pandemic, but liquor
remains a hot commodity.

I went from camera to camera, using my right thumb and index finger to increase the size of the
dimly lit images. I didn’t see anything. Could it have been a false alarm? Maybe a creepy crawly
moving over the motion sensor? I felt somewhat relieved but a couple of hours later, as I sat at my
desk at my law firm, trying to wrap things up so I could head downtown to manage the bars, I
received a call from my opening shift bartender who advised that the front glass window at Pravda
was “smashed badly.” My heart sank.

When you own a business, you pour your heart into it. If you don’t, you likely won’t survive. About
50 per cent of small businesses in Canada don’t survive the first five years. Pravda, my law firm and
every other business I have had, captures my heart and soul and fills me with indescribable pride and
joy, but it’s a roller coaster ride; when your business hurts, you hurt and the pain is also
indescribable but severe.

Unfortunately, that front glass window at Pravda would be smashed two more times. Bar 244, one of
my other businesses, located in Toronto’s Entertainment District, had the back window smashed twice
in the same year, once while we were open.

I contacted the police in each case but as there was no “immediate threat”; not one officer attended
at either venue for these incidents. An investigation did not occur, at least not to my knowledge.
Meanwhile, I was left to alleviate the concerns of my staff and assure my guests that they were safe
at the venues. My own fears were suppressed.

According to the Canadian Federation of Independent Business, safety issues directly impacting small
businesses in Ontario has increased from 24 per cent in 2023 to 40 per cent in 2024.

It’s no wonder that small-business owners are hiring private security guards in an attempt to protect
themselves and their property. Security guards must be licensed and must follow the requirements in
the Private Security and Investigative Services Act and its regulations, including the Code of Conduct.
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Security guards are not police officers and can be fined if they misrepresent themselves as such.

Recently, an individual was asked to leave a Dollarama store due to a liquid substance leaking from
the bag he was holding. The customer did not listen. The guard grabbed him by the shirt and tried to
drag the customer out. The customer spat on the guard, which in turn caused the guard to punch the
customer repeatedly in his face and drag him out of the store.  

In determining whether the security guard’s actions were justifiable, the test is whether the use of
force was reasonable in the circumstances. In the Dollarama scenario, the security guard, the
security company employing the guard, the Dollarama that hired the security company and
potentially the owner of the property on which the Dollarama is located may all be exposed to civil
liability for personal injury by the customer as a result of what occurred.

Almost daily and unlike anytime before in Canada, social media reels show “smash and grabs” or
even just “grabs” occurring at stores everywhere. The Retail Council of Canada states that shoplifting
and retail theft is amounting to an estimated loss of up to $5 billion.

If criminals steal from a store, can the security guard use physical means to restrain them in an
attempt to stop the theft? In most cases, their attempts would likely be viewed as excessive force,
especially if injury or impairment results. Moreover, the security guard may face criminal charges, in
addition to civil liability, which is why you often see guards in these social media videos standing
there while the criminals are looting the store. Perhaps it’s time for Canada to consider changes that
enable us to protect ourselves and our property.

Jasmine Daya is a managing lawyer at Jasmine Daya & Co., a civil litigation law firm, practising
primarily in the area of personal injury related to minors, vaccine injury, club assaults, social and
commercial host liability, elder abuse and other unique claims. She can be reached
at jasmine@jdlawyers.ca.

The opinions expressed are those of the author and do not reflect the views of the author’s firm, its
clients, Law360 Canada, LexisNexis Canada or any of its or their respective affiliates. This article is
for general information purposes and is not intended to be and should not be taken as legal advice.

Interested in writing for us? To learn more about how you can add your voice to Law360 Canada,
contact Analysis Editor Yvette Trancoso at Yvette.Trancoso-barrett@lexisnexis.ca or call 905-415-
5811.
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